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 1.  TIME:  9:00   CASE#: MSC12-01205 
CASE NAME: MATT SADATI VS. CHARLES WALL 
SPECIALLY SET HEARING ON: MOTION FOR ATTORNEYS FEES AND COSTS 
SET BY DEPARTMENT 9 
* TENTATIVE RULING: * 
 
This matter was remanded by the Court of Appeal to this Court to determine and award 
reasonable fees and costs to defendants.  The Court determines and therefore awards 
Defendants the total amount of $41,897.55, as reasonable fees and costs.  The breakdown of 
the fees and costs is:  $20,177.00 attorney’s fees on appeal, $643.20, costs on appeal, 
$10,660.50 attorney’s fees to enforce the Amended Judgment, and $4,141.85 costs to enforce 
the Amended Judgment.  The declarations of defendants’ attorneys establish that the 
hourly fees and the total number of hours expended are reasonable and within the 
community standard. 
 
 
  
 2.  TIME:  9:00   CASE#: MSC14-01795 
CASE NAME: VICTOR DELGADO VS. 24 HOUR FITNESS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY 24 HOUR FITNESS USA INC. 
* TENTATIVE RULING: * 
 
Continued by the Court to June 8, 2016 at 9 a.m. 
 
 
  
 3.  TIME:  9:00   CASE#: MSC14-01795 
CASE NAME: VICTOR DELGADO VS. 24 HOUR FITNESS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to June 8, 2016 at 9 a.m. 
 
 
  
 4.  TIME:  9:00   CASE#: MSC15-00285 
CASE NAME: SCOT MILLS VS DOVE DISTRIBUTORS 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY DOVE DISTRIBUTORS INC., ROBERT MEDINA, PUNAM 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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 5.  TIME:  9:00   CASE#: MSC15-00757 
CASE NAME: STEELE VS. BELL-CARTER FOODS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BELL-CARTER FOODS, INC., BELL-CARTER OLIVE 
* TENTATIVE RULING: * 
 
Defendant Bell-Carter’s motion for summary judgment (“MSJ”) is granted. 

The relevant facts are undisputed. Plaintiff purchased six cans of pitted olives. When she bit into 
one of the olives, a pit or part of a pit was present, causing injury. Plaintiff sued defendant, 
alleging causes of action for negligence, strict products liability, and breach of warranty. 
Plaintiff’s opposition papers indicate that she is abandoning her negligence claim. (Opp. at 2:12-
13.) 

As for the strict liability and warranty claims, they are barred by prevailing California law as 
stated in Mexicali Rose v. Super. Ct. (1992) 1 Cal.4th 617 (“Mexicali Rose”). In that case, our 
Supreme Court revisited the “foreign-natural” rule first announced in Mix v. Ingersoll Candy Co. 
(1936) 6 Cal.2d 674. Under that rule, plaintiffs were categorically barred from relief in cases 
where the injury-causing substance was “natural” to the food item. 

The Mexicali Rose Court modified that rule, holding that even when the injury-causing 
substance was “natural” to the food item, a plaintiff may still recover in negligence. Id. at p. 632 
(“[s]uch a new rule, expanding a restaurateur’s potential liability and allowing an action in 
negligence for injuries caused by both natural and foreign substances in food…”).  

What the Mexicali Rose opinion did not do is change the rule that a person injured by a natural 
part of a food item cannot recover under either a strict liability theory or a warranty theory: 

In sum, the trend developing in courts recently considering the issue whether a 
plaintiff may recover for injuries caused by a natural or foreign substance can be 
summarized as follows: If the injury-producing substance is natural to the 
preparation of the food served, it can be said that it was reasonably expected by 
its very nature and the food cannot be determined to be unfit for human 
consumption or defective. Thus, a plaintiff in such a case has no cause of action 
in implied warranty or strict liability. 

Id. at pp. 630-631. 

The cases explicitly relied upon by Mexicali Rose come to the same conclusion. Our Supreme 
Court stated that it was adopting the reasoning of Loyacano v. Continental Ins. Co. (La. Ct. App. 
1973) 283 So.2d 302. Mexicali Rose, supra, at p. 632. In the Loyacano case, plaintiff had been 
injured by biting down on a bone fragment contained in a package of ground beef. The 
Louisiana Court of Appeals said: 

The rationale of the majority rule as expressed in the cited authorities is that 
substances which are a natural part of the food served are not considered foreign 
matter or substances if inadvertently left therein. On this premise it is reasoned 
that the presence of substances natural to the ingredients or finished product 
does not constitute breach of the vendor’s implied warranty … If the server 
permits alien, extraneous matter not constituting a natural part of the ingredients 
or finished product (such as glass, or other noxious substances), to enter his 
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product during preparation or processing, he is liable for breach of his implied 
duty … However, should the restaurant keeper inadvertently leave in the food 
substances natural to the ingredients or finished product … there is no breach of 
the implied warranty. 

Loyacano, supra, 283 So.2d at pp. 304-305 (emphasis added; citation omitted). 

Ultimately, the Loyacano Court (whose reasoning our Supreme Court expressly adopted) 
permitted recovery on a negligence theory, but no other theory. Loyacano stands for the 
proposition, as does Mexicali Rose, that the “natural-foreign” rule does not operate as an 
automatic bar to a negligence cause of action.  

Plaintiff’s argument that there is some level of preparation involved in pitting the olives does not 
change the conclusion. A whole, unpitted olive indisputably is an ingredient of a pitted olive, the 
same as unground beef is an ingredient of ground beef. Mexicali Rose, like Loyacano is 
unequivocal: if the injury-causing substance is natural to either the ingredients or the finished 
product, negligence is the only recovery that may be had.  

Indeed, in a subsequent Court of Appeals case, Ford v. Miller Meat Co. (1994) 28 Cal.App.4th 
1196, the plaintiff made much the same argument as Steele makes here. After she was injured 
by a small bone fragment contained in a package of ground beef, the Ford plaintiff argued that 
the bone fragment could not be considered “natural” to ground beef, because ground beef is 
“pulverized.” Id. at p. 1200-1201. As a result, she argued, the trial court’s refusal to permit 
recovery under either a strict liability or warranty theory was error. Relying on Mexicali Rose, the 
Ford Court rejected that contention: “Mexicali Rose departs from the foreign-natural rule only to 
the extent it bars a negligence claim, not to the extent it precludes actions for strict liability and 
breach of warranty.” Id. at p. 1201 (emphasis in original). 

Under the undisputed facts, Steele’s claims for strict liability and breach of warranty are barred 
as a matter of law. Steele has abandoned her negligence claim, her only other claim. As a 
result, the MSJ is granted.  

The unopposed request for judicial notice is granted. 
 
 
  
 6.  TIME:  9:00   CASE#: MSC15-01091 
CASE NAME: CRISTIAN CHAVEZ VS. PITTSBURG 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved.  The Petition states that the minor has made a complete 
recovery from his injuries, and the settlement is reasonable, as are the expenses and attorney’s 
fees.  Because of the low interest rates being paid by banks, the Court would prefer that the 
funds be placed in an annuity or other higher interest bearing investment, but this is a final 
decision to be made between counsel and the GAL.  The Orders have been signed and are 
available for pickup in D 9. 
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 7.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HENDON 
FILED BY MARIELLE MOYER 
* TENTATIVE RULING: * 
 
           Defendant Marielle Moyer’s demurrer to the First Amended Complaint and Third Cause 
of Action for Conversion is overruled.  Plaintiff has alleged facts sufficient to state a cause of 
action. “‘Conversion is the wrongful exercise of dominion over the property of another. The 
elements of a conversion claim are: (1) the plaintiff's ownership or right to possession of the 
property; (2) the defendant's conversion by a wrongful act or disposition of property rights; and 
(3) damages. …’ [Citation.]”  Welco Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 208.     
    
             Defendant demurs on the ground Plaintiff has not alleged facts sufficient to show 
Plaintiff has a right to possession of the insurance benefits.  Plaintiff alleges in the FAC, she was 
a named beneficiary under the Transamerica Policy No./Certificate No. 42219151.  (FAC, ¶12)  
Plaintiff further alleges the policyholder, Mindy Schwartz, died on June 21, 2013, and Defendant 
changed the beneficiary on July 8, 2013. (FAC, ¶¶15 and 16) 
 
  “The general rule is that the designation of a beneficiary in a policy of life insurance 
initiates in favor of the beneficiary an inchoate gift of the proceeds of the policy, which, if not 
revoked by the insured prior to his death, vests in the beneficiary at the time of his death.” Shaw 
v. Board of Administration (1952) 109 Cal.App.2d 770, 774 (overruled on other grounds in 
Watenpaugh v. State Teachers' Retirement System (1959) 51 Cal.2d 675, 681.”  “It is also the 
general rule that a designation of a beneficiary, valid in its inception, remains so, although the 
insurable interest, or the relationship, has ceased.” Id., p. 774.  “A decree of divorce in and of 
itself has no effect on the right of a wife to the proceeds of a policy on the life of the husband 
designating her as beneficiary issued prior to divorce of the parties.) Id., p. 774.  “[The] failure of 
the insured to change the beneficiary may be regarded as indicative of his intent not to effect a 
change.”  Prudential Ins. Co. v. Broadhurst (1958) 157 Cal.App.2d 375, 379.    
 
 Defendant maintains there is a conflict of laws between California and Nevada. 
Particularly, Nevada Revised Statute §111.781 conflicts with the law stated above.  Nev. Rev. 
St. §111.781 prohibits Plaintiff from being a beneficiary under the Policy because she divorced 
Schwartz thereby revoking all of her interest in the Policy.  Defendant contends Nevada has a 
greater state interest in the matter and California has little relationship to the case. Therefore, 
Nevada law should apply.    
 
 While the court may conduct a conflict-of-laws analysis at the demurrer stage, there are 
factual inquiries that must be determined.  Here, there are some facts that are in dispute. 
Plaintiff claims the policy was procured in California, while Defendant claims Nevada. Plaintiff 
claims to be a California citizen and was a citizen of California at the time of the divorce, yet 
Defendant claims the divorce was between Nevada citizens. Determination of these factual 
disputes is not appropriate on demurrer. 
 
 “A demurrer is a pleading used to test the legal sufficiency of other pleadings. I.e., it 
raises issues of law, not fact, regarding the form or content of the opposing party's pleading 
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(complaint, answer or cross-complaint). [CCP §§ 422.10, 589; see Donabedian v. Mercury Ins. 
Co. (2004) 116 CA4th 968, 994] Weil & Brown, et al, Cal. Prac. Guide Civ. Pro. Before Trial 
§7:5.  On the face of the complaint, Plaintiff has alleged facts sufficient to state a cause of 
action. 
 
Defendant Moyer’s Request for Judicial Notice 
 Pursuant to Evidence Code §452 and 453, Defendant requests the court to take judicial 
notice of the following: 

1. Exhibit 1—Transamerica Insurance Policy, Policy Number 42219151 
2. Exhibit 2—Decree of Divorce  
3. Exhibit 3—Mindy Schwartz’s Certificate of Death 

The court takes judicial notice of Exhibits 2 and 3.  The court takes judicial notice of the 
existence of Exhibit 1.   
 
 
  
 8.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HENDON 
FILED BY BURT CLEMENTS 
* TENTATIVE RULING: * 
 
            Defendant Burt Clements’ demurrer to the complaint and Fourth Cause of Action for 
Professional Negligence is sustained without leave to amend.  Plaintiff failed to allege facts 
sufficient to state a cause of action. “‘The elements of a cause of action in tort for professional 
negligence are: (1) the duty of the professional to use such skill, prudence, and diligence as 
other members of his profession commonly possess and exercise; (2) a breach of that duty; (3) 
a proximate causal connection between the negligent conduct and the resulting injury; and (4) 
actual loss or damage resulting from the professional's negligence.’ [Citations.]” Hahn v. Mirda 
(2007) 147 Cal.App.4th 740, 746-747.   

 Here, Plaintiff alleges she was a named beneficiary of the life insurance policy of Mindy 
Schwartz.  Plaintiff alleges Clements breached a duty of care owed to her by sending the 
change of beneficiary documentation to Transamerica, on Moyer’s behalf, without inquiring into 
the authenticity or veracity of the documentation.   In the FAC, Plaintiff alleges Clements knew 
the decedent had never changed the beneficiary of the Policy; he knew that Transamerica had 
no records of the change; he knew the change in beneficiary was fraudulently completed by 
Moyer after Schwartz’s death; and by submitting the fraudulently completed change in 
beneficiary form, Clements intended to affect Plaintiff’s contractual rights to the policy benefits. 

 “Generally, ‘[a] plaintiff may not avoid a demurrer by pleading facts or positions in an 
amended complaint that contradict the facts pleaded in the original complaint or by suppressing 
facts which prove the pleaded facts false. [Citation.] Likewise, the plaintiff may not plead facts 
that contradict the facts or positions that the plaintiff pleaded in earlier actions or suppress facts 
that prove the pleaded facts false. [Citation.]’ [Citation.]”  McClain v. Octagon Plaza, LLC (2008) 
159 Cal.App.4th 784, 799.   “[A]any inconsistencies with prior pleadings must be explained; if 
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the pleader fails to do so, the court may disregard the inconsistent allegations.”  Vallejo 
Development Co. v. Beck Development Co. (1994) 24 Cal.App.4th 929, 946. 

 Here, the allegations that Clements did not inquire into the authenticity and veracity of 
the documentation seemingly contradict the allegations that Clements knew the beneficiary form 
was fraudulently completed.  “The policy against sham pleading permits the court to take judicial 
notice of the prior pleadings and requires that the pleader explain the inconsistency. If he fails to 
do so the court may disregard the inconsistent allegations and read into the amended complaint 
the allegations of the superseded complaint.” Owens v. Kings Supermarket (1988) 198 
Cal.App.3d 379, 384. Plaintiff has not explained the inconsistencies. 

   Even if the court considers the new allegations, they do not support the duty element of 
the professional negligence cause of action.  “The crucial issue in any analysis of tort liability is 
whether the defendant breached a duty owed to the plaintiff. The question is one of law for the 
court to determine.”  The MEGA Life & Health Ins. Co. v. Superior Court (2009) 172 Cal.App.4th 
1522, 1529.  California courts have explicitly rejected the concept of universal duty. Ibid at p. 
1527. “Liability for negligent conduct may only be imposed where there is a duty of care owed 
by the defendant to the plaintiff or to a class of which the plaintiff is a member.”  J'Aire Corp. v. 
Gregory (1979) 24 Cal.3d 799, 803. 

  A duty of care may arise through statute or by contract, or relationship between the 
parties.   J'Aire Corp. v. Gregory, supra at p. 803.  Here, the facts alleged do not establish a duty 
of care through contract or statute.  “Insurance brokers owe a limited duty to their clients, which 
is only ‘to use reasonable care, diligence, and judgment in procuring the insurance requested by 
an insured.’ [Citations.]” Travelers Property Casualty Co. of America v. Superior Court (2013) 
215 Cal.App.4th 561, 578.  The determination whether in a specific case the defendant will be 
held liable to a third person not in privity is a matter of policy and involves the balancing of 
various factors. Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 397.   

 Here, Plaintiff argues that because Defendant Clements voluntarily undertook the task of 
sending the change of beneficiary form to Transamerica and failed to exercise reasonable care 
in doing so, he breached a duty owed to Schwartz and by extension to Plaintiff.  “[A] volunteer 
who, having no initial duty to do so, undertakes to provide protective services to another, will be 
found to have a duty to exercise due care in the performance of that undertaking if one of two 
conditions is met: either (a) the volunteer's failure to exercise such care increases the risk of 
harm to the other person, or (b) the other person reasonably relies upon the volunteer's 
undertaking and suffers injury as a result.” Delgado v. Trax Bar & Grill (2005) 36 Cal.4th 224, 
249.   

  Plaintiff misapplies the law.  Clements voluntarily undertook to provide services to 
Moyer, not Plaintiff.  Clements’ action in transmitting the change of beneficiary forms did not 
increase the harm to Moyer.  Moyer, not Plaintiff, relied on the Clements’ actions.   

 Even if elements of voluntary undertaking are met, the court in Margaret W. v. Kelley R. 
(2006) 139 Cal.App.4th 141 suggest that an analysis of the Rowland factors is necessary to 
determine whether a duty of care exists.   It states, “The Supreme Court has suggested that if 
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the elements of a voluntary undertaking are satisfied, that is another way of creating a ‘special 
relationship.’ [Citation.]   As we have said, whatever the source of a special relationship may be, 
the same tests apply to determine whether a duty exists. See footnote 17, ante. At most, the 
existence of a voluntary undertaking satisfying the conditions for liability would lead us to 
analyze the Rowland factors. [Citation.]  We have done so ante and concluded that there was 
no duty.”  Margaret W. v. Kelley R. (2006) 139 Cal.App.4th 141, 162-163.     

  Here, in balancing the Rowland factors the court does not favor imposing a duty of care 
on Clements.  Plaintiff seeks to impose a duty much greater than the brokers’ limited duty “to 
use reasonable care, diligence, and judgment in procuring the insurance requested by an 
insured.”   

 Finally, as stated in the previous ruling, "An agent's mere failure to perform a duty owed 
to his principal may render him liable to third persons who rely on his undertaking where there is 
physical damage to person or property. (See Rest.2d, Agency, § 354, and Appendix, Rep. Note, 
p. 587.) But where the effect is merely to cause economic loss, the law does not yet recognize 
liability to a third person, except where a duty is created by statute. [Citation.]"  Sanchez v. 
Lindsey Morden Claims Services, Inc. (1999) 72 Cal.App.4th 249, 255.   

 Therefore, the demurrer is sustained without leave to amend.  Plaintiff was afforded the 
opportunity to cure the defects.   

 The court notes Plaintiff has filed a motion for leave to file a Second Amended 
Complaint.  The ruling on this demurrer does not affect that pending motion. 

Plaintiff’s Request for Judicial Notice 

 Plaintiff requests the court to take judicial notice of the following: 

  1. Unpublished Case—Lat v. Soriano, 2015 WL 7423590. 

The court only takes judicial notice of the existence of this unpublished case. 

 
  
 9.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY BURT CLEMENTS 
* TENTATIVE RULING: * 
 
            Defendant Clements’ motion to strike portions of the prayer in the First Amended 
Complaint is granted pursuant to Cal. Code of Civil Procedure §§435 and 436.  As to 
Clements, claim for punitive damages (FAC, 8:11) and attorney’s fees (FAC, 8:13) are stricken 
on the ground the Prayer consists of “irrelevant, false, or improper matter” and/or not drawn in 
conformity with the laws of the state in relation to this Defendant. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   9 
HEARING DATE:   05/25/16 

 
 

- 8 - 

10.  TIME:  9:00   CASE#: MSC15-01154 
CASE NAME: CARDIN VS. IEC HIDDEN CREEK 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DEVAN DODSON, CREDA HENSON 
* TENTATIVE RULING: * 
 
Unopposed --- granted. 
 
 
  
11.  TIME:  9:00   CASE#: MSC15-01227 
CASE NAME: RENO VS. EAST BAY M.U.D. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 
 
 
  
12.  TIME:  9:00   CASE#: MSC15-01612 
CASE NAME: VEP HEALTHCARE INC. VS. PAUL DIAZ 
HEARING ON MOTION TO STAY ALL DISCOVERY PROCEEDINGS EXCEPT LMTD. DISC. 
FILED BY PAUL DIAZ 
* TENTATIVE RULING: * 
 
The motion to stay is granted as requested by Defendant Diaz on condition that within 15 days 
from the date of this order he shall post a surety bond in favor of plaintiffs in the amount of 
$200,000.00.  The stay shall apply to all discovery by all parties, pending resolution of Diaz’ 
criminal case or agreement of the parties.  The Court declines to give an advisory opinion 
relating to the applicable statute of limitations. 
 
 
  
13.  TIME:  9:00   CASE#: MSC15-02077 
CASE NAME: STATE FARM GEN INSURANCE VS. EAST BAY M.U.D. 
HEARING ON JOINDER TO MOTION TO CONSOLIDATE RELATED CASES 
FILED 04-28-16 BY SHARJO INC. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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14.  TIME:  9:00   CASE#: MSC15-02077 
CASE NAME: STATE FARM GEN INSURANCE VS. EAST BAY M.U.D. 
HEARING ON MOTION TO CONSOLIDATE RELATED CASES 
FILED BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 
 
  
15.  TIME:  9:00   CASE#: MSC15-02077 
CASE NAME: STATE FARM GEN INSURANCE VS. EAST BAY M.U.D. 
HEARING ON JOINDER IN MOTION TO CONSOLIDATE RELATED CASES 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 
 
  
16.  TIME:  9:00   CASE#: MSC15-02077 
CASE NAME: STATE FARM GEN INSURANCE VS. EAST BAY M.U.D. 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 
 
 
  
17.  TIME:  9:00   CASE#: MSC15-02134 
CASE NAME: GOUCHER VS. STOKELY PROPERTIES 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 
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18.  TIME:  9:00   CASE#: MSC15-02135 
CASE NAME: GOUCHER VS. WELLS FARGO 
HEARING ON MOTION TO DISMISS ACTION FOR FAILURE TO AMEND COMPLT. CRC 3.1 
FILED BY WELLS FARGO 
* TENTATIVE RULING: * 
 
The motion to dismiss is granted.  On 2/17/16, defendant’s demurrer was sustained with 15days 
leave to amend.  At the case management conference, plaintiff was informed that a motion to 
dismiss was on calendar for 5/25/16 and that unless he filed opposition to the motion, it would 
be granted and the case dismissed.  No opposition and/or amended complaint has been filed. 
 
 
  
19.  TIME:  9:00   CASE#: MSC15-02135 
CASE NAME: GOUCHER VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Moot in view of ruling on line 18. 
 
 
  
20.  TIME:  9:00   CASE#: MSC16-00277 
CASE NAME: SAFECO INSUR. CO. VS. EAST BAY M.U.D. 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 
 
 
  
21.  TIME:  9:00   CASE#: MSC16-00367 
CASE NAME: TUAZON VS GMAC MORTGAGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of TUAZON 
FILED BY IMPAC FUNDING CORPORATION 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Impac Funding 
Corporation (“Impac”).  The demurrer is directed to the First Amended Complaint (“FAC”) 
filed by plaintiffs on March 4, 2016. 
 
 The demurrer is overruled as to the First, Second and Fourth Causes of Action.  
(See, Code Civ. Proc., § 430.10, subds. (e) and (f).)  The demurrer is sustained without leave 
to amend as to the Third and Fifth Causes of Action.  Defendant Impac shall file and serve an 
answer on or before June 9, 2016.  The basis for this ruling is as follows. 
 
 A.  The First Cause of Action (Breach of Contract).   
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  1. Impac As A Party to the Loan Modification Agreement. 
 
 Defendant Impac’s argument that it was not a party to the loan modification agreement, 
which was allegedly entered into between plaintiffs and Impac’s former loan servicer, non-party 
GMAC Mortgage, LLC (“GMAC”), lacks merit.  Plaintiff expressly alleges that the agreement 
was entered into between plaintiffs and GMAC in GMAC’s capacity as Impac’s agent, and the 
language of the written agreement is reasonably susceptible to that interpretation.  (FAC, ¶ 3, 
¶ 14, and Exh. 5 [page 1].)  Further, the agreement modifies the subject note and deed of trust, 
which Impac acknowledges it acquired from plaintiffs’ original lender in 2005.  (See, Opening 
Memorandum, page 2, lines 5-7.)  Finally, Impac frankly acknowledges that the loan 
modification agreement was “offered by Defendant Impac Funding Corporation …”  (See, 
Opening Memorandum, page 1, lines 3-6.) 
  
 The Court notes that, for the first time in the reply memorandum, defendant Impac 
argues that it is not in fact the owner of plaintiffs’ loan, but instead “owns the master servicing 
rights and acts as master servicer for” a trust that owns the loan.  Impac may also be attempting 
to make some distinction between being an “investor in” the loan and the “owner of” the loan. 
 
 In addition to the fact that this arcane argument was made for the first time in the reply 
memorandum, the Court rejects the argument for two reasons.  First, Impac identified itself to 
plaintiffs in correspondence as the entity authorized to negotiate a modification of plaintiffs’ loan 
terms, and Impac would appear to be estopped from arguing that it is not the contracting party.  
(FAC, Exhs. 1,2,3,7, and 8.)  Second, “[u]nlike a corporation, a trust is not a legal entity,” and for 
this reason “has no capacity to sue or be sued, or to defend an action.”  (Galdjie v. Darwish 
(2003) 113 Cal.App.4th 1331, 1343-44.)  If Impac is not the proper entity to sue for claims 
against the current owner of plaintiffs’ loan, Impac should have identified the proper entity so 
that plaintiffs could have added that entity as an additional defendant.  When an initial assignee 
such as Impac, which actively manages and profits from a home loan, has made it almost 
impossible for the borrowers to determine who in fact currently owns the loan through 
securitization and unrecorded assignments, the Court will not allow that entity to hide behind the 
shield of “master servicer” at the demurrer stage. 
 
 Despite the Court’s ruling, plaintiffs’ counsel is advised to actively explore whether 
additional entities should be named as defendants, in order to avoid confusion and delay in 
subsequent proceedings.  (See, defendant Ocwen’s RJN, filed on 4-8-16, Exhibit “B” [recorded 
assignment naming Deutsche Bank National Trust Company as assignee in trust capacity].)  
The Court makes no finding at this time that such a step is necessary. 
 
  2. Whether the Agreement Was Signed. 
  
 Plaintiffs allege that they signed and returned the documents confirming the May 2012 
loan modification agreement in September 2012, and made the modified payments called for 
under the agreement until those payments were belatedly refused almost a year later, in August 
2013.  (FAC, ¶¶ 7-10, and ¶ 14.  See also, Exh. 3 [May 2012 email from Impac’s portfolio 
manager confirming agreement, with implementing documents to be sent later].)  Further, 
plaintiffs explain why they do not have in their possession a copy of the signature page for that 
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agreement.  (FAC. ¶ 8.)  Finally, plaintiffs attach a copy of a letter from defendant Impac’s own 
portfolio manager referring to the “signed” loan modification documents.  (FAC, Exh. 8.) 
 
 Defendant Impac’s argument that plaintiffs did not in fact sign and return the loan 
modification documents is a factual argument that cannot be resolved by demurrer.  The Court 
notes that one plausible explanation for Impac’s not being able to currently locate a signed 
version of the agreement is a failure in the handoff of loan documents when servicing rights 
were transferred from GMAC to Impac’s co-defendant, Ocwen Loan Servicing LLC, following 
GMAC’s bankruptcy.  
 
  3. Satisfaction of Conditions. 
 
 Plaintiffs allege that they complied with all terms of the loan modification agreement, 
and section 457 of the Code of Civil Procedure provides that plaintiffs were allowed to plead 
such compliance in conclusory terms.  (FAC, ¶ 9.)  Further, defendant Impac’s alleged conduct 
in declaring a default and either (a) refusing to finalize or (b) attempting to rescind the loan 
modification agreement, based on Impac’s mistaken belief that there was an old $ 1,400 lien 
against the subject property, without giving plaintiffs a reasonable opportunity to address the 
issue and after having accepted modified payments from plaintiffs for almost a year, would 
appear to be a clear violation of the implied covenant of good faith and fair dealing.  In sum, 
Impac’s argument that plaintiffs did not timely satisfy a condition precedent is another factual 
argument that cannot be resolved by demurrer. 
 
 B.  The Second Cause of Action (Accounting).   
 
 Plaintiffs have adequately alleged the need for an accounting.  (FAC, ¶ 17.)  While 
plaintiffs are obviously able to calculate the dollar amount of the nine payments that defendant 
Impac accepted under the terms of the loan modification agreement (before mysteriously 
repudiating that agreement), plaintiffs here focus on the miscellaneous charges, fees, and 
penalties added to plaintiffs’ loan during the now-terminated nonjudicial foreclosure process.  
Plaintiffs have alleged that they were compelled to pay Impac $ 30,079.39 to reinstate their loan, 
and they are entitled to an accounting of how that figure was calculated.  (FAC, ¶ 11.)  If the 
foreclosure was wrongful, plaintiffs would appear to be entitled to a credit for an as-yet-
undetermined portion of the $ 30,079.39 reinstatement demand. 
 
 C.  The Third Cause of Action (Negligent Infliction). 
 
 Plaintiffs have failed to state a cause of action for negligence, because they have failed 
to allege facts showing the existence of a duty of care.  (See, Lueras v. BAC Home Loans 
Servicing LP (2013) 221 Cal.App.4th 49, 62-68.)  Further, plaintiffs’ claim for emotional distress 
damages is barred by the economic loss rule.  (See, Erlich v. Menezes (1999) 21 Cal.4th 543, 
554-555.) 
 
 D.  The Fourth Cause of Action (Implied Covenant).  
 
 The distinction between the breach of an express contract term and the breach of the 
implied covenant not to frustrate the purpose of an express contract term is often a subtle one, 
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and the Court finds that in the case at bar it is not suitable for resolution by demurrer.  (See 
generally, Holguin v. Dish Network LLC (2014) 229 Cal.App.4th 1310, 1324-25.)  Plaintiffs have 
appropriately pleaded breaches of the implied covenant as an alternative legal theory. 
 
 E.  The Fifth Cause of Action (Negligence).  
 
 Plaintiffs acknowledge that the Fifth Cause of Action is duplicative of the Third Cause of 
Action, and plaintiffs do not oppose the demurrer to the Fifth Cause of Action. 
 
 F.  Settlement.  
 
 The Court’s preliminary assessment is that this action can and should be promptly 
settled.  The Court encourages the parties to consider (1) reinstating the May 2012 loan 
modification agreement, (2) providing corresponding credits against the sums due under the 
note and deed of trust, and (3) mutually waiving all other claims.  The parties may wish to 
stipulate to an early mediation of this action through the court-sponsored mediation procedure, 
which is available at no charge to the parties. 
 
 
  
22.  TIME:  9:00   CASE#: MSC16-00367 
CASE NAME: TUAZON VS GMAC MORTGAGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of TUAZON 
FILED BY OCWEN LOAN SERVICES 
* TENTATIVE RULING: * 
 
 Defendant Ocwen’s request for judicial notice is granted.  (See, Scott v. JPMorgan 
Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752-761; Fontenot v. Wells Fargo Bank, N.A. 
(2011) 198 Cal.App.4th 256, 264-267.)  The parties are directed to properly tab their exhibits in 
all future filings; the exhibits to the First Amended Complaint, and the exhibits to the request for 
judicial notice, are not tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).)  Any future 
violation of this direction may result in the award of monetary sanctions. 
 
 Defendant Ocwen’s general demurrer is sustained without leave to amend, as to all 
causes of action.  (Code Civ. Proc., § 430.10, subd. (e).)  Defendant shall prepare a proposed 
judgment of dismissal, separate from any formal order on the demurrer, and shall submit that 
proposed judgment to plaintiffs’ counsel for approval as to form. 
 
 Plaintiffs tacitly concede that defendant Ocwen is only the current loan servicer, and was 
not a party to the subject loan modification agreement; Ocwen was not even in the picture when 
the agreement was allegedly entered into.  Further, Ocwen has no liability for the actions of the 
former loan servicer, GMAC Mortgage, LLC, as established by Ocwen’s request for judicial 
notice.  Accordingly, plaintiffs have failed to allege a cause of action for breach of contract, for 
breach of the implied covenant, or for an accounting.  (See, Janis v. Cal. State Lottery Com. 
(1998) 68 Cal.App.4th 824, 833-834 [the accounting remedy is a derivative remedy].)  Ocwen’s 
demurrer to the two negligence causes of action is sustained on the same grounds stated in the 
Court’s ruling on the companion demurrer brought by defendant Impac Funding Corporation.  
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(See, Lueras v. BAC Home Loans Servicing LP (2013) 221 Cal.App.4th 49, 62-68 [no duty of 
care]; Erlich v. Menezes (1999) 21 Cal. 4th 543, 554-555 [economic loss rule].) 
 
 
  
23.  TIME:  9:00   CASE#: MSC16-00367 
CASE NAME: TUAZON VS GMAC MORTGAGE 
HEARING ON MOTION TO STRIKE PLAINTIFF’S 1st Amended COMPLAINT 
FILED BY IMPAC FUNDING CORPORATION 
* TENTATIVE RULING: * 
 
 The motion to strike plaintiffs’ prayer for attorney fees, brought by defendant Impac 
Funding Corporation (“Impac”) is denied.  Plaintiffs allege that the subject deed of trust has an 
attorney fees clause, and plaintiffs correctly argue that Civil Code section 1717 makes the 
attorney fees clause reciprocal.  (See generally, Kachlon v. Markowitz (2008) 168 Cal.App.4th 
316, 346-348 [borrowers in wrongful foreclosure action entitled to attorney fees as the prevailing 
parties under Civil Code section 1717].)  The question then is whether defendant Impac is 
bound by that clause. 
 
 The general rule is that assignees who seek to enforce the terms of a contract are bound 
by the obligations of the contract.  This rule is embodied in section 1589 of the Civil Code, which 
provides as follows: 
 
  § 1589.  Assumption of obligation by acceptance of benefits 
 
  A voluntary acceptance of the benefit of a transaction is equivalent to a consent  
  to all the obligations arising from it, so far as the facts are known, or ought to be  
  known, to the person accepting. 
 
Section 1589 is a specific application of the equitable maxim that “[h]e who takes the benefit 
must bear the burden.”  (Civ. Code, § 3521.) 
 
 Defendant Impac, the alleged assignee of the subject note and deed of trust, has 
accepted the benefits of the subject deed of trust by entering into and then repudiating a loan 
modification agreement, declaring a default, and initiating nonjudicial foreclosure proceedings 
against plaintiffs under the terms of the deed of trust — thereby compelling plaintiffs to pay all 
sums demanded by Impac.  Having asserted its rights in this manner, and assuming that Impac 
is ultimately proven to be a contracting party, Impac is bound by the attorney fees clause within 
the deed of trust. 
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24.  TIME:  9:00   CASE#: MSC16-00367 
CASE NAME: TUAZON VS GMAC MORTGAGE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by CourtCall if tentative rulings are not argued. 
 
  
25.  TIME:  9:00   CASE#: MSC16-00729 
CASE NAME: GHADERI VS. SHARIFI 
HEARING ON DEMURRER TO  4th Amended COMPLAINT of GHADERI 
FILED BY FATEMEH GHAZAL SHARIFI 
* TENTATIVE RULING: * 
 
The demurrer is overruled without prejudice.  Ghaderi’s opposition says that no notice of the 
hearing date was served, and the notice of hearing and proof of service contained in the file is 
not clear as to whether Ghaderi was served with a notice of hearing that had the hearing date 
filled in or left blank.  Pursuant to Contra Costa Superior Court, Local Rule 3.41(1), all motion 
hearing dates are assigned by the Clerk’s Office at the time the motion is filed.  Sharifi appears 
to have obtained the May 25, 2016 hearing date from the Clerk’s Office when the demurrer was 
filed.  But it is unclear that Ghaderi was served with notice of that date.  The best practice is to 
serve an Amended Notice of Hearing – with the hearing date filled in -- subsequent to filing the 
initial moving papers.  That way, there can be no doubt that notice of the hearing date (provided 
by the clerk’s office upon filing) was received by all relevant parties. 
 
On reply, Sharifi contends that service was proper.  That may be so, but there is a strong 
preference under California law for resolving issues on the merits and the Court will accept 
counsel’s representation that he did not receive notice of the hearing date. 
 
The demurrer is set for hearing on June 22, 2016, at 9:00 a.m. in Department 9.  Sharifi need 
not serve any notice related to the new hearing date.  Sharifi need not re-file or re-serve the 
opening papers.  Any opposition on the merits shall be served and filed on or before June 1, 
2016.  Any reply in support of the demurrer shall be served and filed on or before June 9, 2016. 
 
  
26.  TIME:  9:00   CASE#: MSL15-02561 
CASE NAME: STATE FARM VS WATTS REGULATOR 
HEARING ON MOTION TO COMPEL FURTHER RESPS. AND PRODUCTION OF DOCS. 
FILED BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Because of the extensive discovery motions, it is necessary for the court to appoint a discovery 
referee.  If the parties wish to meet and confer and select the discovery referee, they may do so; 
otherwise, the court will order the appointment. 
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27.  TIME:  9:00   CASE#: MSL15-02561 
CASE NAME: STATE FARM VS WATTS REGULATOR 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Because of the extensive discovery motions, it is necessary for the court to appoint a discovery 
referee.  If the parties wish to meet and confer and select the discovery referee, they may do so; 
otherwise, the court will order the appointment. 
 
 
  
28.  TIME:  9:00   CASE#: MSL15-02561 
CASE NAME: STATE FARM VS WATTS REGULATOR 
HEARING ON MOTION TO DEEM REQUESTS FOR ADMISSION ADMITTED 
FILED BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Because of the extensive discovery motions, it is necessary for the court to appoint a discovery 
referee.  If the parties wish to meet and confer and select the discovery referee, they may do so; 
otherwise, the court will order the appointment. 
 
 
  
29.  TIME:  9:00   CASE#: MSL15-03451 
CASE NAME: GOUCHER VS. SCOTTRADE INC. 
HEARING ON MOTION TO COMPEL ARBITRATION & DISMISS OR STAY PROCEEDINGS 
FILED BY SCOTTRADE, INC. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 
 
  
30.  TIME:  9:00   CASE#: MSL15-03451 
CASE NAME: GOUCHER VS. SCOTTRADE INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Moot in view of nonopposition to motion to compel arbitration 
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                                                         ADD ON 
 31.  TIME:  9:01   CASE#: MSN16-0625 
CASE NAME: SIMS VS. AMERICAN ARBITRATION ASSOCIATION 
HEARING ON PETITION FOR WRIT OF MANDATE COMPELLING RESPONDENTS 
TO ARBITRATE 
* TENTATIVE RULING: * 
 
The petition for writ of mandate is denied as moot.  The Clements have dismissed the CLRA  
Claim and UCL Class Claim from the arbitration and no longer seek to have the arbitrator decide 
those issues.  The Clements have filed a separate action in this court, C16-00724, asserting 
their CLRA class claim. 
 
 
 
 

 


